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EDITORIAL NOTES. 


The assassination of the President was avowedly an attack upon the 
Government of the United States. It was an attack upon the ruler and not 
the man, and the purpose professed by the anarchists whom the assassin 
represents is to destroy governments by striking at their heads. No 
wonder, therefore, that there is an urgent popular demand that the gov- 
ernment of the United States should defend itself against such attacks and 
punish the man or the society by whom they are made. As a matter of 
fact the assassin is held in custody by the officers of the state where the 
crime was committed and will be tried under the laws of New York for the 
murder of William McKinley, and not for the killing of the President. If 
the assault had not proved fatal there could have been no other punish- 
ment than that which the laws of the state provided for an attempt upon 
the life of any person within its borders, and it might well happen that in 
time of political excitement justice could not be done to an assailant of 
the President by the authorities of the place where the attack was made, 
and in such a case under existing laws the government of the United 
States would be powerless to prevent an assault upon its chief executive. 

There are statutes against the obstruction of an officer in the dis- 
charge of his duty, and the Supreme court held in the NEAGLE case, 135 
U. 4 1, that there is such a thing as “the peace of the United States” 
which is invaded by an attack upon a,justice of the Supreme court, but in 
that case the protection of the United States court was given to the officer 
who killed the assailant of Justice Field, and it must be admitted, as was 
suggested in the dissenting opinion, that if Justice Field had been killed 
the murder of a Justice of the Supreme court could not have been prose- 
cuted by the United States in its own courts. 

There is no need for the United States to give its courts jurisdiction 
over assaults upon all persons holding official position, but an attack upon 
the President is an attack upon the government. It affects the country 
profoundly in every relation and the prevention and punishment of such 
attacks should not be left to local authorities. It is naturally suggested 
that the crime be punished as treason, but the very fact that it is regarded 
as treason suggests a doubt that it may be punished at all as an offense 
against the government under the Constitution of the United States. 

“To compass or imagine the death of the king” was one of the four 
things named as treason in the statute in force in England when the con- 
stitution was adopted. 24 Edw. III, Ch. 2. The constitution declared 
that treason should consist only of two of these and this one relating to 





642 THE NEW JERSEY LAW JOURNAL. 


the death of the king was omitted. It is suggested that to make an attack 
upon the life of the president in fact is to make it treason and an evasion 
of the constitution, but such a conclusion is not warranted. It cannot be 
implied that the United States may not punish an assault upon its presi- 
dent because the constitution does not allow it to be included under the 
vague and dangerous term treason. There is no king and no king’s 
wife, and the two provisions relating to them were left out, but it does not 
follow that the United States cannot protect its president and punish 
those who assail him. 





The protection that is really required against such attacks as this 
which has now struck down the President is protection of the country 
against the presence of men who are proclaimed enemies of all govern- 
ment. We have gone far enough in our welcome to the refugees of all 
countries, and, while we should remain an asylum for the oppressed of 
other nations so long as such asylum is required, we may, a least, insist 
that they shall accept the country as a refuge and abide by the government 
as they find it, or else that they discover a continent or an island for them- 
selves. A statute excluding persons who are professed enemies of gov- 
ernment, or who are found on investigation to belong to societies organ- 
ized for the purpose of conspiracy and sedition, may be enforced to some 
extent at least by the machinery of our immigration laws and will afford 
us some protection. We must go further than that, however, and punish 
by the state, as well as the Federal authorities, the attempts of newspapers, 
as well as of professed anarchists, to incite the people against the persons 
intrusted with the administration of the government. Reckless attacks 
upon the characters of public officers are demoralizing and dangerous to 
public safety, and no exaggerated regard for liberty of the press ought to 
stand in the way of indictment and punishment of libelous and seditious 
publications. EK. Q. K. 


MEETING OF THE AMERICAN BAR ASSOCIATION. 


The American Bar Association met this year in Denver, and never 
before have there been so many members present. They came from 
Maine on the one side and Alaska on the other, and nearly two hundred 
new members were admitted, very many of them from the state of 
Colorado. The Association has become truly national in the distribu- 
tion of its membership and represents the West and South, as well as the 
East. The meeting was called to order by Senator Manderson, of 
Nebraska. The outgoing President is Mr. Edmund Wetmore, of New 
York; the incoming President, Mr. U. M. Rose, of Arkansas. The prin- 
cipal address was delivered by Congressman Littlefield, of Maine, and 
the executive committee consists of lawyers from Indiana, Pennsylvania, 
Virginia, Maine, Nebraska and Missouri. The meeting was a notable 
one, not only because it was the first to be held at the foot of the Rocky 
Mountains, but also because of the excellent addresses, and especially 
because of the hospitable welcome given to the visiting members by the 
3ar of Colorado. They not only gave them a cordial welcome to Denver 
and the freedom of the clubs, but also invited them to take an 
excursion of four days through the finest scenery of the Rocky Mountains. 
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At the close of the meeting on Saturday three trains of sleeping cars, 
twelve or fifteen in number, moved out from Denver with two hundred 
and sixty-two passengers and ran by way of Colorado Springs over the 
mountains to Cripple Creek for a visit to the famous gold mines by 
electric light. The next morning the trains were at Leadville, and, after 

breakfast there, they ran on over the divide to Glenwood Springs, 
where there is a fine hotel; on Monday morning back by another way 
through the canon of the Grand river and over the’ Tennessee Pass in view 
of the great Collegiate Range and then by a narrow-gauge railway to the 
top of the Marshall Pass and back again to Salida, and on Tuesday morn- 
ing down the Arkansas River through the Royal Gorge to Pueblo and 
Colorado Springs and then up Pike’s Peak and down, and then back 
again to Denver. It was a journey of more than one thousand miles 
through the grandest scenery of the Rocky Mountains. A committee of 
the Colorado Bar accompanied the guests and did everything that could 
be done for their comfort and entertainment. 

The meeting of the Association in Denver was begun by a kindly and 
humorous address of welcome by Mr. Platt Rogers, of the Denver Bar, 
and this was followed by the President’s address on the legislation of the 
past year. Mr. Edmund Wetmore was particularly happy in this rather 
difficult address, and his comments on the tendency and effect of the 
current legislation were thoughtful and suggestive, and the spirit in which 
he spoke was hopeful and encouraging. 

The annual address was delivered by Charles E. Littlefield, member 
of Congress from Maine. His subject was the Insular cases and his 
object was to criticise the reasoning and combat the conclusions of the 
majority of the Supreme court in those cases. He referred in detail to 
the former decisions of the court, ridiculed the attempt to distinguish 
them in the present cases and insisted that they were overruled by the 
opinion of a majority of one and that this opinion could not stand, and 
that it must be established in the end that the Constitution applies to all 
the territories of the United States. He said that the court was too much 
impressed with the supposed consequences of an adverse decision, and 
insisted that no such consequences as were feared would follow an inter- 
pretation which made all our territory a part of the United States and its 
people citizens of the United States. 

It was a forcible and aggressive argument, analytical and destructive, 
but lacking in breadth of view and true comprehension of the principles 
of the argument on the other side of the question, and in the harshness 
of criticism there was sometimes a failure of the respect due on such an 
occasion as this from a member of the Bar to the dignity and the learning 
of the justices of the Supreme court. 

A protest was made by Mr. Moses, of Chicago, against the applause 
with which the address was received, but all discussion was avoided by 
a motion to adjourn. The only answer to it was made at the dinner 
table, when Judge Townsend, of Connecticut, was called upon to respond 
to the toast of the Federal Judiciary, and he referred to the fact that 
for one hundred years the Government has exercised the right to deal 
with the status of ceded territory, and said in closing: “And so, gentle- 
men, I rejoice in this great decision. It seems to me that we may con- 
gratulate the Supreme court that the framers of the Constitution must 
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have intended that this country should become a great nation, possessing 
all the essential attributes of sovereignty, so that we might govern our 
possessions as shall be for their best interests, and the best interests of 
the American people, and subject only to those prohibitive provisions of 
the Constitution which guarantee protection against interference with 
natural rights.’ This also was received with applause. 

There were many papers read at the meeting on various subjects, 
and a good deal of discussion of practical questions of legal education. 
The papers especially interesting in view of the place of the meeting were 
those relating to the development of the mining law and the law of irriga- 
tion, both of which are examples of law made under new and 
peculiar conditions. A change in the common law with regard to flow- 
ing waters is vital to the prosperity of a country where the using up of 
the water is needed to make the desert bloom, and the question whether 
such change has been made will be raised in the bill which has been filed 
by special leave in the United State Supreme court by the State of Kansas 
against an irrigation company of Colorado. 

The Jerseymen present at the meeting were Judge Swayze, James J. 
Bergen, Judge Shipman, Edward Q. Keasbey and Frank H. Sommer. 
Mr. Bergen was elected member of the General Council from New Jersey. 
The local council re-elected are: Charles Borcherling, Vice President; 
Samuel H. Grey, Abram Q. Garretson, Edward Q. Keasbey, John R. 
Hardin, James J. Bergen and Frederick Parker. Mr. Alan H. Strong 
was elected a member of the Association. 


&.. ©: &. 
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TRIAL BY JURY AS “A RELIC OF BARBARISM.” 


When so learned and distinguished a jurist as Justice Brewer, of the 
United States Supreme court, in a recent address before the Yale Society 
attacked our jury system as a “relic of barbarism,” the question naturally 
occurs, what is its history? In what is it wanting? Does it fall short of 
the high ideal contemplated by our founders, when they embodied it in 
the Constitution of our country? 

The modes of trial of our English ancestors, from whom descended 
our jury system, were much more numerous than at present. The most 
ancient species of trial was that by ordeal, which was of two sorts: by 
fire and water. The former was performed by walking barefoot and 
blindfolded over nine red-hot ploughshares laid at equal distances. If 
you escaped unhurt, you were adjudged innocent. 

The water ordeal was by plunging the arm to the elbow in boiling 
water and withdrawing it unhurt. Or by casting the culprit in a pond of 
cold water; if he floated he was guilty and if he sunk he was innocent. 
Under this mode of trial the defendant had slim chance of life: for, if he 
floated, he was executed, and, if he did not float, he was drowned. One 
cannot but recognize how great must have been the ignorance and bar- 
barism of the times, when such a mode of trial was adopted that only by 
a miracle or the suspension of the laws of nature could a man be acquitted. 
Yet it was used as late as the reign of King John, and abolished by 
Henry IIL. 
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Another mode of trial, in the age of dark superstition, was that of 
“corsned or morsel of execration,” which was a piece of cheese or bread 
of an ounce in weight, which the culprit must swallow; if it choked or 
caused convulsions, he was declared guilty; if not he was innocent. It 
was consecrated with a form of exorcism to the Almighty. History tells 
us that the Earl of Kent, in the reign of Edward the Confessor, charged 
with the murder of the King’s brother, appealed to the “corsned,” which 
stuck in his throat and killed him. This custom has also been abolished. 

The third mode was the trial by “battel,”’ which was a single combat 
between the accuser and the accused, or by their champions. If the 
defendant was victorious, or could maintain the combat from sunrise to 
sunset, he was acquitted. Taking his antagonist by the right hand, the 
oath was as follows: Hear this, “O man, whom I hold by the hand, who 
callest thy name John, by baptism, that | who call myself Thomas did 
not feloniously murder thy father, William by name, nor am I anyway 
guilty of said felony, so help me God and the Saints. And this I will 
defend against thee by my body, as this Court shall award.” The accuser 
asserts similarly that the other did murder his father. Then the combat 
begins. Whoever has read Walter Scott’s “Fair Maid of Perth” will find 
therein a very descriptive scene of a trial by “battel,” as then spelled. 

The “wager of battel’’ was also used in civil cases as a writ of right 
to determine the question of ownership of real estate; only the weapons 
were not so dangerous. This mode of trial was introduced into England 
by William the Conqueror among other Norman customs. The last one 
of the sort, that was waged in the Common Pleas at Westminster, was in 
the thirteenth year of Queen Elizabeth, A. D. 1571. It was but a super- 
stitious appeal to the God of battles that heaven would give the victory to 
him who had the right. It was an appeal under a hope that was pre- 
sumptuous, and had its warrant probably to seme extent from the combat 
of the stripling David for the people of Israel and Goliath, the giant, in 
behalf of the Philistines. 

The fourth mode of trial was by the peers of Great Britain in the 
Court of Parliament, when a peer or lord was capitally indicted. 

The most important of all modes of trial ever instituted was and is 
trial by jury. This word is from the Latin “jurata,” sworn; a body of 
men sworn to declare the facts of a case from the evidence. The origin 
of this venerable institution is lost in the obscurity which hangs over early 
English history. It probably existed in an imperfect form among the 
German races, who invaded and peopled England in the fifth century. 
Anyway it gradually grew up in that country in a more perfect form, as 
the love of freedom and justice grew from age to age. The methods of 
trial before the “dicasts” of Athens and the “judices” of Rome, before she 
lost her liberties, bore a remarkable resemblance to our juries of the 
present day. First, they were returned by the praetor. Second, their 
names were drawn by lot till a certain number were completed. Then 
came the challenges. Then they struck what they called a “tales.” 
Lastly, the judges, like our juries, were sworn. But five hundred dicasts 
could sit in one case; the number of judices are unknown. As Britain 
once belonged to the Roman Empire, it is but natural that they should, 
in their time, introduce Roman laws and customs; but recént investiga- 
tions in Norman legal usages show traces more resembling the modern 
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trial by jury than anything we find among the early Saxons. Glanvil 
represents it as introduced in an important form by Henry II.,who reigned 
in the eleventh century, and we know that it became written law on June 
15, 1215, when it was inserted in “Magna Charta” as the bulwark of Eng- 
lish liberty. So, from all records at hand, it is safe to say that “the trial 
by jury” has an antiquity of fifteen hundred years, though from the fifth 
to the thirteenth century, in England, it existed in a very crude form. 

In the beginning of jury trials, and up to the close of the fifteenth 
century the jury were the only witnesses in the case, being selected to 
determine the question because they were supposed to know the facts. 
Why the number twelve was chosen in preference to any other number, 
according to Sir Edward Coke, is shrouded in mystery. It is a 
patriarchal as well as an apostolical number. The fact that twelve 
apostles sat at the table with Jesus may have made it sacred in the Chris- 
tian mind, and we know that among the early races a superstitious fear 
and reverence attached to it. 

Pausanius relates that at the trial of Mars for murder, in the court 
of “Areopagus,” he was acquitted by a jury of twelve pagan dieties; and 
Dr. Hickes tells us that in Norway, among the Normans and Danes, a 
great veneration was paid to the number twelve. Now, when you con- 
sider that after the withdrawal of the Romans from Britain (now Eng- 
land), in the fifth century, the Normans, Danes, Jutes, Anglians and 
Saxons flocked to England’s shores by the thousands, intermingled and 
intermarried, established by the sword the English monarchy, and were 
the founders of the Anglo-Saxon race of to-day, it is but natural to con- 
clude that this number so venerated at home should no less be venerated 
abroad, and, therefore, when they established government in England and 
adopted “trial by jury,” their old revered number should be the one 
chosen. 

That the verdict of a jury should be unanimous is peculiar to the 
English constitution and our own country. In Greece and Rome, in the 
Teutonic and Scandinavian nations, and probably among the Normans, 
a majority could render a binding decision. In Scotland, by statute, the 
verdict of nine or more is sufficient, after three hours’ deliberation. 
Among the Goths a majority was necessary, and in case of equality the 
defendant was acquitted. In those cases where the jury is more than 
twelve, as in lunacy, and the old writ of inquiry, and our grand jury of 
twenty-three men, the vote of twelve or more was necessary for a verdict 
or bill. Blackstone suggests, as to the origin of unanimity of juries, this 
argument, “that as less than twelve, if twelve or more were present, could 
pronounce no effectual verdict, when twelve only were sworn, this 
unanimity became indispensable.” In Reeves’ “History of English Law,” 
241, 485, the learned writer says, “The history of the grand jury is very 
obscure. That the life or property of a citizen should not be affected by 
the judgment of a less number than twelve, where more were present, 
was a law founded on reason and caution and seems to be transmitted 
from immemoriai antiquity ;” but that the unanimity of twelve men, when 
twelve only were present, is repugnant to all experience of human con- 
duct, passions and understandings, and could hardly, in any age, have 
been introduced into practice by a deliberate act of the legislature. It 
will be noted from the foregoing that the jury among many people was 
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not limited to twelve men only, but that whenever they exceeded that 
number it required the vote of twelve at least for a decision. Probably 
the largest jury known was in the trial of Louis XVI. of France. It 
numbered seven hundred and twenty-one, and he was condemned to death 
on the vote of three hundred and sixty-six, but five more than a majority. 

We read in the time of Edward I. of the grand assize composed of 
twenty-three men and the vote of twelve necessary to a presentment. Is 
not it a remarkable fact that six hundred years after, in the year A. D. 
1901, we find this ancient relic of the Middle Ages and of the age of bar- 
barism still existent, without change in any form? In this age of 
advanced civilization, progress and invention, in which everything of the 
thirteenth century is obsolete, the old grand jury still survives with the 
same old clothes it wore at the court of Edward I. six hundred years ago. 
Truly, Justice Brewer was not far wrong when he said the relics of bar- 
barism surround our jury system. Again, by the statute George II. 
enacted nearly two hundred years ago, we read that the sheriff is directed 
to return a panel of not less than forty-eight, nor more than seventy-two, 
jurors. That their names being written on tickets shall be put into a box, 
or glass, and when each case is called twelve of those whose names shall 
be first drawn out of the box shall be sworn as jurors, unless challenged, 
etc. In nearly the same manner are our jurors selected to-day in New 
Jersey, though two centuries have passed. When the case is closed, a 
statute as far back as Edward III., about the fifteenth century, orders the 
jury to be kept “without meat, drink, fire or candle until they have agreed 
upon their verdict.” It is the same as our present form, except that we 
have dropped “the fire and candle,” due, I presume, to the substitution of 
steam heat and the electric light. The purpose of these discomforts was to 
hasten unanimity, probably copied from the golden bull of the Roman 
Empire, which required the electors to be fed only with bread and water 
till they came to a decision on the question of who should be King. Can, 
therefore, any one dispute that our jury system is surrounded with the 
clap-trap of the age of superstition, as the eminent Justice asserts, and 
that its many relics of barbarism could well be superseded by the relics 
of a higher civilization? 

The modern jury of this country, of course, was not original with us. 
It was inherited; an heirloom of the Anglo-Saxons. To trace the system 
one must trace the history of this people. Who were they and who 
are we? 

Almost surrounded by the North Sea and the Baltic lies Jutland and 
the islands of the Jutes. It is a low, marshy country, while overhead 
hang clouds pouring perpetual rain. The stormy waves of the Baltic 
and no less wild North Sea ever and anon, like maddened demons, chase 
one another far inland from where they break on the barren coast. From 
this stormy region in the middle of the fifth century came those war- 
hardened, storm-beaten, cold-blooded pirates mixed tribes of Angles, 
Saxons, Jutes and Frisians, and established themselves in a no less foggy 
land, girdled with stormy seas, to become the founders of English civiliza- 
tion. At the south of Jutland or Denmark lay the district of Angeln 
and the country of the Saxons, all occupying a position of easy approach 
by sea to the British Isles. They came at the invitation of the Celts, who 
were left to the mercy of the Picts and Scots by the departure of the 
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Romans. The cure proved worse than the disease, for the Celt was no 
match for the rude and rugged barbarian of the North, who now 
descended in countless swarms and set themselves down as masters in the 
house of their hosts. 

A vivid description of the Anglo-Saxon of those days is given by 
the eloquent Taine. He says: “Huge white bodies, cold-blooded, with 
fierce blue eyes, reddish flaxen hair, ravenous stomachs filled with meat 
and cheese, heated by strong drinks; of a cold temperament, slow to love, 
prone to brutal drunkenness; these are to this day the features which 
descent and climate preserve in the race. There is no living in those 
lands without abundance of solid food; bad weather keeps people ‘at 
home; strong drinks are necessary to cheer them; the senses become 
blunted, the muscles are braced, the will vigorous. In Germany, storm- 
beaten in wretched boats of hide, and the hardships of seafaring life, they 
were fitted for endurance and enterprise, inured by misfortune, scorners 
of danger. Pirates at first, of all kinds of hunting the man hunt is the 
most profitable and most noble; they left the care of the lands and flocks 
to the women and slaves; seafaring, war and pillage was their highest 
idea of a freeman’s work. They dashed to sea in their two-sailed barks, 
landed anywhere, killed everything; and, having sacrificed in honor of 
their gods their prisoners, and leaving behind them the red glare of their 
burnings, went farther on to begin again. Lord, deliver us from the fury 
of the Jutes. When murder becomes a trade it becomes a pleasure. In 
the eighth century they came like vultures to their prey. Those of Den- 
mark and their brothers of Norway, fanatical pagans, descended on all 
the surrounding coasts. Their sea kings, who had never slept under a 
roof, who had never drained the ale horn by an inhabited hearth, laughed 
at the winds and storms and sang, ‘The blast of the tempest aids our 
oars; the bellowing of heaven, the howling of thunder, hurt us not; the 
hurricane is our servant and driveth us whither we go.’ ”’ 

Such is the picture of the character and life of the Anglo-Saxons 
when they first settled in England, only more gluttonous, by reason of 
their richer surroundings. Two hundred and fifty years after the first 
landing came the Dane and Northman. No brood of pirates, says the 
historian, “more reckless, fierce and hardy had ever gone forth on the 
sea of fortune,’ but they were defeated by the Anglo-Saxons and, as 
others before them, became amalgamated. 

“Such was the violence of the times,’ says Ridpath (Vol. 2, p. 447), 
“that of the fourteen Kings who reigned in the seventh century, six were 
slain by rivals, their own kinsmen, five by rebel subjects, two sought 
refuge in convents and one died with the crown on his head. Of such 
bloody materials was composed the concrete under the heavy walls of the 
English monarchy.” In all history there is no record of such desperate 
fighting as that waged by the Anglo-Saxons between the fifth and the 
ninth centuries in their effort to establish Saxon supremacy on English 
soil. 

Such were the ancient Anglo-Saxons; pirates, sea-robbers, free- 
booters, bloodthirsty warriors; such were the ancestors of our present 
dukes, lords and earls, whom the wealthy American girl is tumbling over 
herself in her haste to marry. Among these wild, savage hordes, in their 
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thirst for war and conquest, it is not surprising one finds no trace of law 
or juries, except the law of “might.” 

In 827 Egbert, who, in the army of Charlemagne, had been tutored, 
became first King of the Saxon heptarchy. He succeeded in restoring a 
semblance of order for a while, but it was left to his illustrious great- 
grandson, Alfred the Great, to establish law and allay the troubled 
waters. 

Alfred took the crown in the year 871. He was the wisest and most 
scholarly King who ever sat upon the English throne, before or since, 
and his wisdom was not greater than his kindness and goodness of cham 
acter. He established the first navy to protect his coast from the pagan 
hordes, rebuilt London, introduced popular education and the first text 
books in the Anglo-Saxon language; implanted the fundamental princi- 
ples of culture and learning. He translated many notable works into 
English (now called), began the translation of the Bible, and all the time 
was compelled to wage horrid war in defense of his institutions and his 
people. He made a survey of the coasts of England, acquired a 
geographical knowledge of the Continent, established a police system 
so effective, ’tis said, “that bracelets of gold might be hung outdoors 
. without danger of theft.” He developed a parliament, established a 
judiciary, compiled a code of Saxon laws for the government of the king- 
dom, styled the “Dom Bok” or Liber Judicialis. The compilation after- 
wards of the common law, by “Edward the Confessor, was based upon this 
code of Alfred.” He died in the year 901. This illustrious ruler is 
referred to, to this day, as the chief glory of early England, and he well 
deserves the title. 

This was the origin of the common law of England. The feudalism 
of the tenth and eleventh centuries, which spread over western Europe, 
so destructive of the liberty of the subject, retarded the progressive work 
of Alfred. Feudalism was a division of the great central governments 
established by Alfred in England and Charlemagne in France and Ger- 
many, in dukedom counties and petty dependencies. It put the lands in 
possession of the few, with all the villages, farmers, shepherds and peasants 
as vassals or serfs. The feudal baron was a warrior, ignorant and brutal. 
He came with his band out of the North; chose his district and subjected 
it. His first work was to build his castle. To this end he selected a high 
hill or crag or a defensible position by the water side. With the aid of 
the peasants he reared the huge walls of stone, with battlements and 
towers and a drawbridge over a deep moat drawn around. Within these 
walls at night he and his companions revelled with women, wine and song. 
The poor peasants, huddled in their villages at the base of the hill, toiled 
and labored, and gave their hard earnings for his support. He retained 
the castle only until some mightier baron came with sword and lance, 
scaled the battlements and drove him out. Then he sought other dis- 
tricts, while the new conqueror sat down in his house. The peasants 
then had a new master. No system so conduced to pride and self- 
importance as feudalism. He conquered his estate with his sword, built 
his own castle, his greatness belonged to himself. He made the law and 
executed it; he levied and imposed taxes; he inflicted punishment; he was 
both court and jury, and his tenants were treated as slaves. Oh, Alfred, 
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what became of the good seed you had sown; trodden out under 
feudalism! 

Feudalism was the parent of “primogeniture,” in order that the old- 
est son should inherit the fief and castle. These castles sprung up in 
great numbers under William the Conqueror in the eleventh century, and 
remain to this day. The owners had no title except the title by the 
sword, under a system of brigandage. Edward I., on ascending 
the throne, appointed a commission to examine into the title of the 
barons for the purpose of confiscation, if the title was defective. The 
first summoned was Earl of Warrenne, who, when asked to show his title 
deed, drew his sword from the scabbard and, laying his hand on the hilt, 
replied: “This is the instrument by which my ancestors gained their 
estate, and by which I will keep it as long as I live.” And the original 
title to nearly all of those old castles to-day, and their wide domain, rest 
on the sword of some ancestral baron. 

The oppression of the common people culminated in an act for the 
relief of the barons themselves. It was the new bill of rights, formulated 
by Archbishop Langton, styled the Magna Charta, the Great Charter of 
English liberty. So, at Runnymede, on June 15, 1215, was first embodied 
in written law the English trial by jury. It was the offspring of the 
oppression of feudalism. In that Charta, as the corner-stone of personal 
liberty, it was declared for all times “Nullus liber nomo, capiatur, vel 
imprisonetur aut exulet, aut aliquo alio modo destruatur, nisi per legale, 
Judicium parium suorum, vel per legem terrae.” 

The principles stated in Magna Charta were all right; the purpose 
was to curtail the powers of the king over the nobles; but it never con- 
templated popular liberty as we understand it. Feudal society was still 
recognized, and the people, the common people, the laborers, were little 
benefited. It was nearly five hundred years after, in the reign of William 
and Mary, when that vague thing called “the liberty of the people” was 
better secured by a “new bill of rights passed by parliament.” Even then, 
and down to the beginning of the nineteenth century, the right of trial 
by jury, so far as the common people of England were concerned, was a 
farce. ‘‘Whatever of arrogance and pride was felt by the old barons of the 
eleventh century was assumed by the kings of the seventeenth and eigh- 
teenth in grander style in his palace and court. It implied a people 
without rights, dependent for life and liberty upon the pleasure of the 
king, peasants whose property might be taken at will, whose bodies 
might be used or abused and minds kept in perpetual night.”” (Ridpath’s 
Alexander Hamilton). 

As a prop to a graduated nobility stood the principle of primogeni- 
ture, for how could this royal unadulterated blood be kept pure if allowed 
to diffuse itself among kinsmen. The king was not hampered by con- 
stitutional limitation, had not the Bishops told him (for their own good) 
that his right to rule came down ovt of the skies, that he was born in 
heaven. Yet, it is but to smile when we know that this blood of kings, 
dukes and lords, now so fine, sc pure, is of the same stream that flowed 
in the veins of that ribald horde of Jute and Saxon pirates, who descended 
from the coasts of Jutland one thousand five hundred years ago. Yes, 
came as guests at the invitation of the Celt, and, after drinking his wine 
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and eating his food, robbed their host of his lands, and sat their huge, 
gluttonous bodies down as original proprietors. 

But few people are aware how much of the relic of that barbarism 
was continued in the code of Great Britain even down to the year 1826. 
A learned writer has said: “It would require an artist’s brush, and the 
blood-dripping canvases of a great gallery, to reveal the cruel scheme of 
the criminal law under which the race groaned from age to age, and under 
which the conservatism of the people forbade them to be delivered. If 
the death penalties had been inflicted as the law demanded during the 
first quarter of the nineteenth century, the highways would have been a 
continuous gibbet.” As late as 1807 the theft of a pocket handkerchief 
was a capital offense, and if a soldier or mariner begged bread until he 
reached his post he forfeited his life. It was left to Sir Samuel Bonnilly 
to begin, and afterwards, in 1826, Sir Robert Peel, to formulate, the new 
principles of jurisprudence on a basis of tolerable humanity and a more 
humane government. 

Such in brief is the history of English common law and trial by jury. 
When the early settler came here he brought these principles with him. 
In 1683 trial by jury was established in New York. (R., Vol. 3, 494); in 
East New Jersey, 1682; in West New Jersey, 1674 (see Great Charter of 
fundamentals); also mentioned in the acts of General Assembly of West 
Jersey 1681. The first Assembly of Maryland declared the Great Charter 
of England to be the measure of their liberties. 

Yet the right of trial by jury here up to 1776, just as it was with the 
common people of England, was more of a theory than a practice. For 
in October, 1774, we find the first Continental Congress declaring the 
sense of America in its memorable declaration of rights, to wit, “that the 
inhabitants of the English Colonies in North America, by the immutable 
law of nature, the English constitution and their respective charters, were 
entitled to the common law of England, and more especially to the great 
and inestimable privilege of being tried by a jury of their own people.” 
Two years after, 4th of July, 1776, Thomas Jefferson, in his famous 
Declaration of Independence, said, “I submit these facts to a candid 
world. He (the King) has obstructed the administration of justice; pro- 
tected murderers by mock trial; transported us beyond seas to be tried 
for pretended offenses, and he has deprived us of the benefits of trial by 
jury.” Nor was this right of trial liberated from the thraldom of George 
I1I.—the biggest blockhead who ever ruled England—until ten years 
later, when the constitutional pen of liberty inscribed forever, let us hope, 
that the right of trial by jury should remain inviolate. Then it was that, 
in a free land, among a free people, whose emblem was freedom, this 
symbol of justice was first permitted to extend its pinions to their fullest 
extent and hover as a protecting angel over the liberties of all the people, 
and not of the few. How it must have gloried in its emancipation after 
eight hundred years under the tyranny of feudalism. 

The system in itself is a grand system, but I believe it is surrounded 
with ancient relics that might be wisely dispensed with. Let the vote of 
nine of twelve be sufficient for a verdict, in all cases except in capital 
crimes. In those require unanimity. No man should be deprived of his 
life if there is a doubt even in the mind of one. Let the juryman be free; 
not under an officer to guard him at the table, put him to bed, guard his 
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doors, deprived of the society of heme for weeks sometimes, as if he was 
a criminal in the custody of the law. Treat him as a man, not as a 
monkey, led around by a string for fear he escape and be devoured by 
some human bull dog lying in wait. 

Do away with twenty-three men on the grand jury. The responsi- 
bility of a petty jury is greater, and it has only twelve. Drop the “Oyez, 
Ovyez,” “Hear ye, hear ye,” “Come forth,” etc. These are but the croak- 
ings of a feudal age, under feudal tyranny. Simply say: the court is now 
ready for business. Let the oath to the witness be: You do swear to tell 
the truth. Direct the officer to wait on the jury and dispense with the 
oath and its pagan form of meat, drink, candle, fire and starvation. 

The words, ‘“‘so help me God,” used in “trial of battel,” even before 
the Christian era, and so great in antiquity, are as impious as they are use- 
less at the present day. Francis Wayland, the eminent author of “Moral 
Science,” says: “One thing is evident, that the multiplication of oaths 
demanded by the present practice of Christian nations is not only very 
wicked, but that its direct tendency is to diminish our reverence for the 
Deity, and thus, in the end, to lead to the very evil which it is intended 
to prevent.” 

There is no necessity of an oath to a witness; let the penalties which 
attach to perjury be applied to false statements in judicial proceedings, 
and we have the same restraint upon the person. For it is not the loss 
of eternal salvation that the individual thinks of, when testifying, but the 
fear of punishment here. It is earthly punishment, and not that of 
heaven, and ofttimes he thinks of neither. Again, why should a lawyer, 
judge, constable or juror be obliged to take an oath any more than a 
merchant who trades with the public, or the physician or clergyman; why 
any discrimination when a literal interpretation makes them all liars? 

There is another serious question, lately arisen. The judge is being 
clothed with powers by legislatures elected by corporations which 
encroach on the province of a jury; verdicts against railways in case of 
death by negligence are set aside again and again because, in his opinion, 
the award is too high. Sir Matthew Hale, that great English jurist, long 
ago said, “When the judge’s opinion must rule the verdict, then trial by 
jury is useless.” It simply demonstrates that a fixed scale of damages for 
personal injuries should be fixed by law. 

In concluding this writing, one must admit that, as a naked fact, trial 
by jury is a relic of barbarism because it had its germ in a barbarous age. 
But it was not a bad relic. It survived the turmoil of ages by reason of its 
inherent virtue. It is true that the barnacles of a dark past still cling to 
it, but that does not affect the principle. The diamond brought from its 
darkened abode, covered with the accretions from its uncouth surround- 
ings, where it has lain for ages, is not affected in its intrinsic worth. Pare 
off its rough edges, give it polish, and its real beauty and worth are 
revealed. So is it with trial by jury; clear away its ancient relics, let the 
skilled hand give it the polish of an enlightened age, and the great beauty 
of its principle stands forth more resplendent than ever dreamed of in 
those older days “when knighthood was in flower.” 

Like all human institutions, it would be strange if it had not its 
imperfections, and yet, it remains the best for its purpose of any that has 
ever been devised, embodying, as it does, those great principles of justice 
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which reconimend themselves to the judgment of a liberty-loving people 
by their truth and simplicity. 


JEHU P. APPLEGATE. 
Red Bank, N. J., March 10, 1901. 


GEIGER v. WORTHEN & ALDRICH CO. 


(N. J. Supreme Court, June 10, 1901). 


Actions for death— Excessive children eighteen and _ fourteen 
damages.—Where, in an action for years of age, a verdict for $7,000 
death, the evidence shows that is excessive, since the recovery in 
plaintiff's decedent was forty-seven such actions is limited to damages 
years of age, and was not earning for pecuniary injury alone, result- 
over $10 a week, and that his wife ing from such death to decedent’s 
was forty years of age, and his two wife and next of kin. 


Action by Bertha Geiger, administratrix, against the Worthen & 
Aldrich Company. Verdict for plaintiff. On rule to show cause why a 
new trial should not be granted. Affirmed, with order for remittitur; 
otherwise rule made absolute. 


Argued June term, 1901, before Van Syckel, Garrison and Garret- 
son, JJ. 


Mr. Michael Dunn and Mr. Lewis A. Allen for plaintiff. 
Mr. George Holmes and Mr. Charles C. Black for defendant. 


PER CURIAM: The plaintiff in this case obtained a verdict for 
damages at the Passaic circuit for the loss sustained by the next of kin 
of the deceased, who lost his life on the night of February 5, 1900, by 
the breaking of a dam at the defendant’s mill in Bloomfield, Essex county. 
The defendant was allowed a rule to show cause by the trial judge why a 
new trial should not be granted. We are satisfied from the evidence that 
the deceased met his death by reason of the breaking of defendant’s dam 
while the deceased was on duty as watchman in the employ of the defend- 
ant. We do not find any error in the rulings of the trial judge who pre- 
sided, nor do we find that the verdict was against the clear weight of the 
evidence. We do think, however, that the verdict of $7,000 is excessive. 
The law limits the recovery to damages for the pecuniary injury resulting 
from such death to the wife and next of kin of such deceased person, and 
for that alone. Considering that the deceased was about forty-seven 
years of age, and was not earning above $10 a week, from which his own 
expenses must be deducted; that his wife was about forty years of age, 
and his two children eighteen and fourteen years of age; and considering, 
also, the various contingencies that are to be regarded in estimating the 
probable pecuniary loss to the family, we think a verdict for $4,000 as 
large as should be allowed to stand against the defendant. If the plaintiff 
will remit all above that amount, the verdict may stand; otherwise the rule 
must be made absolute. 
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IN RE JERSEY CITY & B. RY. CO. 


(N. J. Supreme Court, June 10, 1901). 


Taxation—Property of trolley railroad purposes is subject to local 
line-—1l. Property not possessed assessment only. 2. A trolley line 
and used by a railroad company for is not a railroad use. 

In the matter of the Jersey City & Bergen Railway Company for a 
summary determination as to certain property assessed by Jersey City 
and by the State Board of Assessors. 

Argued at February term, 1901, before Van Syckel, Garrison and 
Fort, JJ. 

Mr. John A. Queen for Jersey City. 

Mr. Samuel H. Grey, Atty. Gen., for the State. 

GARRISON, J.: The property that may be lawfully assessed by the 
State Board of Assessors is property in the possession of a railroad com- 
pany, and used by it for railroad purposes. Erie Tax Case (N. J. Err. 
and App. 1901), 48 Atl. 601. 

This property is not so possessed and used. It is used as a trolley 
road, which is not a railroad use. Camden & A. R. Co. vy. City of Atlantic 
City, 58 N. J. Law 316; 33 Atl. 198. 

The character of the property taxed is, therefore, that of property not 
used for railroad purposes, and it has been lawfully taxed by Jersey City 
alone. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 


Ordinance—Repeal—Electric light company.—1. A common coun- 
cil cannot repeal an ordinance granting permission to an electric light 
company to place its poles and stretch its wires on all the streets and alleys 
of the town when the company has conformed to the conditions of the 
ordinance so far as required, and has expended money in placing the poles 
and wires on certain of the streets, notwithstanding the common coun- 
cil may have been misled in passing the ordinance. 2. That the officers, 
managers and stockholders of the company are different individuals from 
those who were stockholders when the permission was granted, gives no 
ground for the repeal of the ordinance. 3. If the corporation is violating 
its charter or the laws of the state, it is liable to a proceeding to forfeit its 
charter, but the ordinance of the common council, granting permission to 
erect poles and string wires, cannot for that reason be repealed. State 
(Phillipsburg Electric Lighting, Heating and Power Co.) v. Inhabitants 
of Town of Phillipsburg. (Mr. S. C. Smith for prosecutor. Mr. L. W. 
Schultz for respondent). Argued before Van Syckel, Garrison and Gar- 
retson, JJ. Opinion by GARRETSON, J., June 10, 1901. 


Release—Validity—New trial—Insanity of juror—1. In a suit 
against a corporation to recover damages for personal injuries received 
in its service, the defendant relied upon a release drawn in the English 
language and executed by the plaintiff, who understood only Slavonic. 
The execution of the release was procured by the English-speaking secre- 
tary of the corporation, who knew no Slavonic. A fellow-countryman of 
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the servant, in the same employment, was, without objection by the ser- 
vant, called in to interpret, and through him the secretary undertook to 
make known the purport of the instrument presented for execution. 
Held, that the interpreter must be considered the agent of the defendant, 
and that, if the purport of the instrument was not adequately imparted to 
the plaintiff, it was not a valid release. 2. A verdict will not be set aside 
on the ground of the insanity of a juror who gave no evidence of unsound- 
ness of mind before or at the trial, and took part with apparent intelli- 
gence in deliberation with his fellows, although not long afterwards his 
insanity was indisputable, and was of such a nature as probably to have 
existed to some extent at the time of the trial; medical opinion differing 
as to whether it would then have impaired his power of deliberative judg- 
ment asa juror. Burik v. Dundee Woolen Co. (Mr. Michael Dunn for 
plaintiff. Mr. Eugene Stevenson for defendant). Argued before Depue, 
C. J., and Dixon, Collins and Hendrickson, JJ. Opinion by COLLINS, 
J., June 10, 1901. 


Injury to employee—Defective appliances.—In this case the weight 
of the evidence so greatly preponderates against the verdict that a new 
trial must be granted. Gernand v. Smith. (Mr. Thomas I. Noonan, jr., 
for plaintiff. Mr. noma: ag White and Mr. John Griffin for defendant). 
Argued before Depue, (¢ J. and Collins, Hendrickson and Dixon, JJ. 
Opinion by DIXON, J., June 10, 1901. 


Execution.—lf it appears that the parties to a negotiation, 
although they have agreed on all the terms of their bargain, mean to have 
them reduced to writing and signed, before the contract shall be con- 
sidered as complete, neither party will be bound until that is done. Don- 
nelly v. Currie Hardware Co. (Mr. Clarence L. Cole for plaintiff in 
error. Mr. G. A. Bourgeois for defendant in error). Argued before 
Depue, C. J., and Collins, Hendrickson and Dixon, JJ. Opinion by 
DIXON, J., June 10, 1901. 


Street railways—Injury to passenger—Negligence.—The plaintiff 
sued the defendant, operating an electric street railway, for personal 
injuries received in an attempt to board a car as a passenger. ‘The evi- 
dence showed that at the lower corner of a street, intersecting that on 
which ran the line of the railway, a group of intending passengers stood 
awaiting a car; that the plaintiff crossed to the upper corner, and stood 
there with others as a car was approaching; that he waved his hand 
towards the car, which slackened its speed, but did not stop; that two 
passengers got safely on the car; that the plaintiff seized the hand rail, 
and placed one foot on the step, and, with the other on the ground, was 
dragged along until he came in contact with some railroad ties near the 
track, in the middle of the intersecting street, when he lost his hold and 
received severe injuries. The plaintiff and one witness testified that the 
speed of the car increased after he had taken hold of the railing; another 
witness for the plaintiff and several witnesses for defendant testified that 
there was no increase, but instead a decrease of the speed of the car. No 
proof was offered that the motorman in any way indicated that he meant 
to stop at the upper corner, and he testified that he did not notice any one 
there. Held, that a verdict in favor of the defendant should have been 
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directed, (1) because, on the facts stated, a jury could not fairly find negli- 
gence chargeable to the defendant; and (2) because, with the railroad ties 
in full view, the plaintiff assumed all risk of injury from them when he 
attempted to get on the moving car. Schmidt v. North Jersey St. Ry. 
Co. (Mr. George T. Werts for plaintiff in error. Mr. Samuel Kalisch 
for defendant in error). Argued before Depue, C. J., and Dixon, Collins 
and Hendrickson, JJ., June 10, 1901. 


Railroads—Accident at crossing—Question for jury.—Plaintiff, 
while out driving with a party of four others, in the early morning, on a 
hunting trip, was injured in a collision with one of the defendant’s trains 
while crossing its tracks. They were in a plumber’s wagon, drawn by a 
single horse. The plaintiff’s evidence tended to prove that it was quite 
dark at the time; that the party halted their horse about twenty feet from 
the track, and looked and listened for trains, and not seeing nor hearing 
any, and not hearing any bell or whistle, they proceeded to cross; that, as 
the horse crossed the first rail, the train struck him, causing a jar on the 
wagon which threw the plaintiff upon the ground, causing personal 
injuries, for the redress of which the action was brought. Upon the trial 
motions were made to nonsuit and to direct a verdict. The grounds were 
failure to prove negligence against the company and for contributory 
negligence. The plaintiff had also offered evidence, before he rested, 
tending to prove that the view of the approaching train from where the 
carriage stood before starting to cross was cut off by a growth of bushes 
and trees along the railroad track to within a few feet of the crossing. 
After the motion to nonsuit was denied, the defendant offered witnesses 
tending to prove that the obstructing bushes and trees had been cut down 
more than six months before the accident, and also to prove that the 
required signals were given before reaching the crossing. The motions 
to nonsuit and to direct a verdict were denied by the trial judge, and a 
writ of error was brought. Held, on review, that the evidence upon the 
points raised presented questions that were fairly debatable; that there 
was not such a failure of proof as to justify the direction of a verdict; and 
that there was no error in the rulings of the court below. Ellis v. Erie 
R. Co. (Mr. Cortlandt Parker and Mr. Cortlandt Parker, jr., for plaintiff 
inerror. Mr. Frederic E. Hodge for defendant in error). Argued before 
Depue, C. J., and Dixon, Collins and Hendrickson, JJ. Opinion by 
HENDRICKSON, J., June 10, 1901. 


Action on contract—Declaration—Sufficiency.—A declaration in a 
suit on a contract which alleged that a promise was made to an agent of 
the plaintiff, and that the contract then and there became in law a con- 
tract of the defendants with the plaintiff, was insufficient, on demurrer, in 
failing to state the facts showing that the promise became in law a contract 
with the plaintiff. Bloomington Min. Co. v. Searles. (Messrs. Vail and 
Ward for plaintiff. Mr. John R. Hardin for defendants). Argued before 
the Chief Justice and Dixon, Collins and Hendrickson, JJ. PER CUR- 
IAM, June 10, 1901. 


Struck jury—Quashing array—Jurisdiction—1. The failure of the 
sheriff to make legal service upon one or more of the persons drawn upon 
a struck jury, summoned to serve on the trial of an indictment, who for 
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that reason were absent at the trial, is not sufficient ground to quash the 
array, provided a sufficient number attend to try the cause. 2. Nor will 
a challenge to the array of such a jury be sustained on the ground that the 
motion for the struck jury, although regularly made and allowed in open 
court, had not been formally written up in the minutes of the court, but 
a memorandum of which had been made and entered by the clerk in a 
minute book or blotter kept by the clerk in his office for that purpose, in 
accordance with the usage of the court, unless it should appear that the 
defendant has suffered injury because of the brief and informal character 
of such entry. 3. Where the record shows that an indictment found in the 
oyer and terminer, by an order of that court, has been handed down to 
the Court of Quarter Sessions for trial, it is sufficient to give the latter 
court jurisdiction. State v. Woods. (Mr. A. H. Voorhees and Mr. John 
W. Westcott for plaintiff in error. Mr. Frank T. Lloyd for the State). 
Argued before Depue, C. J., and Dixon, Collins and Hendrickson, JJ. 
Opinion by HENDRICKSON, J., June 10, 1901. 


Statute of frauds—Personal liabilitvy—Stipulation by counsel.—1. 
Defendant was guardian of his deceased brother’s family, and, on plain- 
tiff’s refusal to supply them with groceries without an order from defend- 
ant, wrote to plaintiff to furnish the family with groceries for one week, 
and send the bill to him every Tuesday morning, signing such order indi- 
vidually, and not as guardian. All goods were sent to the family, but the 
bills were sent to defendant, who paid them, at one time transferring real 
estate to plaintiff for that purpose, under an agreement, signed by both 
parties, that the balance of the purchase money should be credited on ac- 
count of the bill for groceries “sold to defendant as guardian.” Held to 
show that credit was not extended to the family, with defendant as guar- 
antor, but to defendant personally, so as to make him liable, without a 
memorandum in writing sufficient to satisfy the statute of frauds. 2. 
Where defendant, who was guardian of his deceased brother’s family, di- 
rected plaintiff to “furnish them groceries for one week, and bring the bill 
to him every Tuesday,” in pursuance of which plaintiff continued to fur- 
nish goods and defendant to pay the bills for some months, the order was 
not merely for one week’s supplies, but was a continuing one, on which 
defendant was liable for the fuil amount of the goods furnished. 3. Where 
a guardian gave a personal order for goods for his wards, expecting to the 
knowledge of the seller to pay for them from funds in his hands as guar- 
dian, such fact did not relieve him of personal liability therefor. 4. A 
stipulation of counsel, made in open court, and taken down by his sten- 
ographer at a former trial, is admissible in evidence on a new trial of the 
same cause. Gallagher v. McBride. (Mr. William B. Gillmore for plain- 
tiff in error. Mr. James A. Gordon for defendant in error). Argued 
before Depue, C. J., and Dixon, Collins and Hendrickson, JJ. Opinion 
by DEPUE, C. J., June 10, 1901. 


Street railways—Rights in street—Contributory negligence.—1. The 
general principle governing the relation of the street railway to the trav- 
eling public is that their respective rights in the public street must be 
exercised by each of them with due regard to the rights of the other, in a 
reasonable and duly-careful manner. 2. Where a traveler in a carriage 
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at a public crossing was about to drive over the tracks of a street railway, 
and saw atrolley car bound towards him, but which at the time was stand- 
ing still about forty feet away, taking on or letting off passengers, and 
thereupon he proceeded to drive over the tracks without further looking 
towards the car, which struck his horse while crossing, throwing the driver 
out and injuring him, in an action for the injury a motion to non-suit for 
contributory negligence was denied. Held, on review, that the ruling 
was correct. North Jersey St. Ry. Co. v. Schwartz. (Messrs. MacSherry & 
Rees and Mr. Jarvis N. Atkinson for plaintiff in error. Mr. Samuel 
Kalisch for defendant in error). Argued before Depue, C. J., and Dixon, 
Collins and Hendrickson, JJ. Opinion by HENDRICKSON, J., June 
10, 1901. 


Cities—Change of ward lines—Necessity of ordinance.—1. A resolu- 
tion of a city changing ward lines is without force, as such changes can 
only be made by ordinance, under the statute. 2. The act of April 25, 
1894, authorizing such change by resolution, is repealed by the act of 
March 14, 1895, which requires such action to be taken by ordinance. 3. 
The act of 1895 is general, covering the whole subject, and must be taken 
as the declaration of a legislative policy for the division of cities into 
wards, or the changing of lines of existing wards as well as the creation 
of new wards. State (McCaulley, Prosecutor) v. City of Elizabeth. (Mr. 
Frank Bergen for prosecutor. Mr. James C. Connolly for defendant). 
Argued before Gummere and Fort, JJ. Opinion by FORT, J., June 10, 
1901. 


Breach of contract—Damages.—On breach of contract, the damages 
to be awarded are those naturally arising from the breach of the contract 
itself, or reasonably in contemplation by the parties at the time of the 
contract. It is only where a contract is made under special circumstances 
known to both parties that recovery of damages resulting from its breach 
may be extended to loss sustained by reason of those circumstances. 
Skirm v. Hilliker. (Mr. Edwin Robert Walker for plaintiffs. Mr. Fred- 
erick A. Rex for defendants). Argued before Depue, C. J., and Dixon, 
Collins and Hendrickson, JJ. Opinion by COLLINS, J., June 10, 1901. 


Money paid under legal process—Recovery—Duress.—1. Money 
paid under legal process in a judicial proceeding with full knowledge of 
the facts is, in the absence of fraud or duress, not recoverable. 2. An 
owner of a wharf at which a scow had been unloaded libeled the scow in 
admiralty for the amount of the wharfage. The owner of the scow, with- 
out contesting the claim, paid it to the proctor of the libelant, and then 
brought his action in the state courts, and recovered it from the libelant. 
In this action it was found that the plaintiff did not owe the wharfage; but 
it was not found that the defendant had, as libelant, been guilty of fraud 
or extortion, or that he knew, or ought to have known, that the scow was 
not liable. Held, that the money paid in the admiralty suit was paid vol- 
untarily, and not under duress of goods, and that, upon the facts proved, 
it could not be recovered. Turner v. Barber. (Mr. John B. Kates and 
Mr. Thomas B. Hall for plaintiff. Mr. Daniel V. Summerill, Jr., and Mr. 
W. T. Hilliard for defendant). Argued before Van Syckel, Garrison and 
Garretson, JJ. Opinion by GARRISON, J., June 10, 1901. 





NEW JERSEY SUPREME COURT. 659 


Taxation—Mortgage.—When a mortgage was assigned by the owner 
thereof to another, who held certain notes of the assignor, as collateral 
security for the payment of the notes, the mortgage was taxable as the 
personal property of the assignor, so long as the notes remained unpaid, 
and the mortgage continued to be held as security for their payment. 
State (Lippincott, Prosecutor) v. Howell Tp. (Mr. Aaron E. Johnston 
for prosecutor. Mr. Acton C. Hartshorne for respondent). Argued before 
Van Syckel, Garrison and Garretson, JJ. Opinion by GARRETSON, J., 
June 10, 1901. 


Carriers—Passengers—Wrongful ejection—Plaintiff was a passen- 
ger on one of defendant’s cars, and secured a transfer to another line of 
defendant, and was directed by the conductor who issued the transfer to 
take a certain car, the conductor of which informed him that the transfer 
was not good, and asked plaintiff if he was not going to get off, and took 
him by the arm and roughly pulled him onto the pavement. Held to jus- 
tify a verdict for plaintiff. Hayter v. Brunswick Traction Co. (Mr. Rob- 
ert Adrain and Mr. George S. Silzer for plaintiff. Mr. Willard P. Voor- 
hees for defendant). Argued before the Chief Justice, and Dixon, Collins 
and Hendrickson, JJ. PER CURIAM, June 10, 1901. 


Police court—Conviction—Recitals.—1. Proceedings in a_ police 
court for violation of a city ordinance are of a summary nature, and the 
conviction must recite the facts necessary to show a legal conviction. 2. 
The “judgment,” so called, returned in this case does not show the charge 
against the defendant, or that the magistrate found the defendant guilty 


of any offense. ‘Treasurer of City of Elizabeth v. State (Central R. Co. of 
New Jersey, Prosecutor). (Mr. John L. Conover for prosecutor. Mr. 
James C. Connolly for defendants). Argued before Gummere and Fort, 
JJ. Opinion by FORT, J., June 10, 1901. 


Note—Execution on Sunday—Effect—Writ of error.—1. Though a 
note given on Sunday in payment of the difference on an exchange of 
property concluded on that day is void, recovery may be had thereon 
where the maker made an express promise to pay the debt after the note 
was given. 2. Where the trial on an issue is had before the court, a jury 
being waived, pursuant to 2 Gen. St., p. 2,562, the finding of such court 
as to the facts cannot be reviewed on writ of error. Brewster v. Banta. 
(Mr. John S. Mackey for plaintiff in error. Mr. Edmund W. Wakeless 
for defendant in error). Argued before the Chief Justice and Dixon, 
Collins and Hendrickson, JJ. Opinion by DEPUE, C. J., June 10, 1901. 


Action for deceit—-Sufficiency—Contract of sale-—1. A declaration 
which alleged that defendants falsely and fraudulently represented that 
the interest on a mortgage on premises which plaintiffs purchased of 
defendants had been paid to a certain date, and that defendants exhibited 
to plaintiffs a receipt from the mortgagees showing such payment, and 
that plaintiffs, relying on such fraudulent representations, purchased the 
property, but that, in fact, such interest had not been paid, stated a good 
cause of action for deceit. 2. Where several defendants sold plaintiffs a 
piece of property, and a declaration for deceit averred that S., as one of 
the defendants, falsely and fraudulently represented that the interest on 
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the mortgage on the property had been paid to a certain date, the declara- 
tion was not demurrable because it alleged that S. had only a dower inter- 
est in the premises. Steip v. Seguine. (Mr. Charles C. Kelly for plain- 
tiffs. Mr. Ezra K. Seguine for defendants). Argued before the Chief 
Justice and Dixon, Collins and Hendrickson, JJ. PER CURIAM, June 
10, 1901. 


New trial—Rule to show cause—Bond—Construction.—1. A motion 
to discharge or modify a rule to show cause for a new trial, on the ground 
that the rule was irregularly allowed, should be made in the branch court, 
and should not be considered in the main court on final argument of the 
rule. 2. The condition of a bond to “save and keep harmless” the obligee 
from certain debts existing against him is not broken by the fact that the 
debts have passed into judgment against him. Miller v. Fries. (Mr. 
William T. Boyle and Mr. Howard Carrow for plaintiff. Mr. Howard 
L. Miller and Mr. red Rex for defendants). Argued before Depue, C. 
J., and Collins, Hendrickson and Dixon, JJ. Opinion by DIXON, J., 
June 10, 1901. 


Personal injuries—Evidence.—In an action by a contractor for per- 
sonal injuries, evidence of a contract for building a brewery was admissi- 
ble to show the extent of his business. Schwartz v. North Jersey St. Ry. 
Co. (Mr. Samuel Kalisch for defendant in error. Messrs. MacSherry 
& Rees and Mr. Jarvis N. Atkinson for plaintiff in error). Argued before 
Depue, C. J., and Dixon, Collins and Hendrickson, JJ. PER CURIAM, 
June 10, 1901. 


Tax sales—Procedure—-Notice—Adjustment of taxes in borough.— 
1. It is not necessary for a borough council, when determining what tax- 
payers are delinquent, in order to sell property for arrears of taxes, to 
cause notice to the payers said to be delinquent before ordering the 
statutory proceedings to sell to perfect the tax lien. 2. When the statute 
fixes what notice shall be given for the sale of property for taxes due to 
municipalities, the giving of such statutory notice is all that is necessary 
for the regularity of such proceedings. 3. The fact that commissioners 
for the adjustment of taxes have been appointed for a borough under 
chapter 193 of the Laws of 1898 does not suspend the operation of the 
charter provisions for sales of property in the borough for taxes. The 
statute is simply an additional and more effective remedy. State (Landis, 
Prosecutor) v. Borough of Sea Isle City. (Mr. Charles K. Landis for 
prosecutrix. Mr. Eugene C. Cole for defendant). Argued before Gum- 
mere and Fort, JJ. Opinion by FORT, J., June 10, 1901. 


Tenancy from year to year—Evidence—Review.—If a landlord, after 
the expiration of a term of years, consents to the continued occupation 
of the premises, a tenancy from year to year arises. Such consent may 
be inferred from the words or conduct of the parties. If, upon an action 
for rent before the district court, such consent be inferred from testimony 
capable of supporting such an inference, a return to that effect estab- 
lishes the tenancy in this court, and a judgment for the rent due under it 
will not be disturbed. Yetter v. State (King Confectionery Co., Prose- 
cutor). (Mr. J. B. Grant and Mr. Linton Satterthwait for plaintiff. Mr. 
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G. V. Packer and Mr. W. Holt Apgar for prosecutor). Argued before 
Van Syckel, Garrison and Garretson, JJ. Opinion by GARRISON, J., 
June 10, 1901. 


Declaration—Sufficiency—Breach of contract.—1. A declaration is 
sufficient on demurrer if it sets forth facts which, being proved and not 
avoided, would entitle the plaintiff to judgment. 2. The breach of a con- 
tract gives a right of action, without proof of substantial loss. 3. If, in a 
count setting forth several covenants of the defendant, the breach of one 
covenant be properly assigned, that is sufficient to support the count. 
Juruick v. Manhattan Optical Co. of New York. (Mr. Warren Dixon 
for plaintiff. Mr. Randolph Perkins for defendant). Argued before 
Depue, C..J., and Collins, Hendrickson and Dixon, JJ. Opinion by 
DIXON, J., June 10, 1901. 


Eviction—Abandonmient by lessee.—1. The re-letting by a landlord 
of a part of leased premises to a third person is an eviction that during its 
continuance suspends the whole rent. 2. Where the tenant has aban- 
doned the whole premises, a re-renting by the landlord of all or a part for 
the benefit of the tenant, and with his acquiescence, imposes upon the 
landlord no penalty other than crediting the tenant with the sum earned 
by such re-rental. 3. The case of Yetter v. Confectionery Co., 49 Atl. 
678, applied to this case. Dolton v. State (Sickel, Prosecutor). (Mr. F. 
S. Katzenbach, jr., for plaintiff. Messrs. Holt & Van Dike for prose- 
cutor). Argued before Van Syckel, Garrison and Garretson, JJ. 
Opinion by GARRISON, J., June 10, 1901. 


Taxation—Railroad land—Assessment by state-—Land leased to a 
railroad company, and used for railroad purposes, is subject to assessment 
by the state, and not the municipality. In re Pennsylvania R. Co. 
(Messrs. Vredenburgh, Wall & Van Winkle for Pennsylvania R. Co. 
Mr. Samuel H. Grey, Atty. Gen., for the State. Mr. James F. Minturn 
for City of Hoboken). Argued before Van Syckel, Garrison and Fort, 
JJ. Opinion by VAN SYCKEL, J., June 10, 1901. 


Actions on notes—Default judgment—Setting aside—Where the 
owner of a note sued on it in the name of one who had no interest therein, 
a judgment permitted by defendant to go by default because she supposed 
the person in whose name the suit was brought was a bona fide purchaser 
will be set aside on application with leave to defendant to plead in a certain 
time. Western Nat. Bank of Philadelphia v. Paul. (Mr. Martin V. 
Bergen for plaintiff. Messrs. Watkins & Avis for defendant). Argued 
before Van Syckel, Garrison and Garretson, JJ. Opinion by VAN 
SYCKEL, J., June 10, 1901. 


Employees—Personal injury—Damages.—An award of $1,000 dam- 
ages for breaking a leg was not unreasonable. Wiezynski v. American 
Sugar Refining Co. (Messrs. Cowles & Carey for plaintiff. Messrs. 
McGee & Bedle for defendant). Argued before Depue, C. J., and Dixon, 
Collins and Hendrickson, JJ. PER CURIAM, June 10, 1901. 


Taxation—Railroad lands—Local assessment——Where a portion of 
lands adjacent to a railroad right of way, and owned by the railroad, is 
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used for railroad purposes, the part so used is not subject to local taxa- 
tion, but only to special taxation imposed by the State Board of Assessors. 
In re West Shore & O. Terminal Co. (Mr. J. B. Vredenburgh for the 
railroad. Mr. Samuel H. Grey, Atty. 9 for the State. Mr. Augustus 
A. Ritch for West New York). Argued before Van Syckel, Garrison and 
Fort, JJ. Opinion by VAN SYCKEL, J., June 10, 1901. 


Municipal corporations—Contracts—Council—Assets.—1. The bor- 
ough act of 1897 (P. L., p. 285) authorizes the council “to cause an 
assessor's map of the borough to be made, among other things showing 
the location and width of each street, road or avenue and of each indi- 
vidual lot of land and premises, and cause the same to be numbered or 
otherwise designated thereon;” and a resolution and contract for such a 
map may fairly include as incidental thereto, if not actually within the 
terms of the act, the furnishing of lists of property owners for five years, 
and furnishing the location of not more than fifteen monuments. 2. That 
an imperfect map, covering but part of the borough, was already in n exist- 
ence, did not prevent the council from causing to be made such a map 
as was authorized by the borough act. %. When the borough act pro- 
vided that three councilmen and the mayor shall constitute a quorum for 
the transaction of business, a resolution passed by the votes of three 
councilmen and the mayor, who has a vote only in case of a tie, will be 
sufficient, notwithstanding a by-law of the borough that no resolution 
involving the expenditure of money should be passed without the votes 
of two-thirds of all the members of the board. 4. A by-law cannot con- 
trol a general law of the state. State (Outwater, Prosecutor) v. Mayor, 
Ete., of Borough of Carlstadt. (Mr. Anderson Price for prosecutor. 
Messrs. Shafer & Conkling and Messrs. Copeland, Luce & Kipp for 
respondents). Argued before Van Syckel, Garrison and Garretson, JJ. 
Opinion by GARRETSON, J., June 10, 1901. 


Title of act—Eminent domain—Corporate franchise—Consent of 
borough.—1. The act of 1897 (P. L., p. 229) is constitutional. It has one 
general object, which is sufficiently expressed in its title. 2. While the 
act of 1897 does not expressly declare that the new corporation shall have 
the right to take lands by eminent domain, it provides that it shall be 
entitled to all the rights, liberties, privileges and franchises of the corpora- 
tion whose property and franchises have been sold and conveyed under its 
provisions. The right to take lands by condemnation is one of the most 
important of such rights, and passes in virtue of the sale and convey- 
ance. 3%. The right, also, to extend existing lines passes by the sale to 
the new corporation. 4. The time limited by the borough ordinance for 
completing the road is extended by the act of 1898 (P. L., p. 487). 5. If 
it had not been extended the prosecutor is without a standing to assail 
these proceedings on the ground that the company did not comply with 
the terms of the borough ordinance. The borough may acquiesce in and 
consent to the delay. 6. It was not necessary, in the petition to the bor- 
ough, to ask its consent to lay the tracks of the company over private 
property. 7. Upon the organization of the defendant company, as 
required by the act of 1897, the property and franchises purchased by 
Giles for himself and his associates (who are the corporators) became 
vested in that corporation by force and effect of the act of 1897. State 
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(Brinkerhoff, Prosecutor) v. Newark & H. Traction Co. (Mr. Halsey 
M. Barrett for prosecutor. Messrs, Lindabury, Depue & Foulks for 
defendant). Argued before Van Syckel, Garrison and Garretson, JJ. 
Opinion by VAN SYCKEL, J., June 10, 1901. 


Mandamus—Pubiication of county financial statement.—Where the 
time within which the publication of the financial statement of the county 
collector should have been made has passed, mandamus will not be 
granted to compel such publication. (Goodman v. Board of Freeholders 
of the County of Sussex. (Mr. John L. Swayze for relator. Mr. Levi H. 
Morris for respondent). Argued before Van Syckel, Garrison and Gar- 
retson, JJ. Opinion by VAN SYCKEL, J., June 10, 1901. 


Criminal law—-Embezzlement—Bill of particulars—On a prosecu- 
tion for embezzling money, where there was no question as to the receipt 
of the money by defendant, the defense being the right to retain the same 
under a contract of agency, it was not error to refuse a motion for a bill 
of particulars of each embezzlement. State v. Hatfield. (Mr. Michael 
Dunn for plaintiff in error. Mr. Eugene Emley, Prosecutor of the Pleas, 
for the State). Argued before Depue, C. J., and Dixon, Collins and 
Hendrickson, JJ. PER CURIAM, June 10, 1901. 


Action for commissions—-Salesmen—Unconditional waiver.—1. 
Plaintiff was employed at a salary and allowed a commission on certain 
sales in addition. He disobeyed instructions not to take a contract for 
less than a certain price, and the contract was accepted by the defendant 
on the condition that plaintiff waive his commission, to which he assented, 
After the contract was made defendant’s manager told plaintiff that they 
would lose money on the job, and that plaintiff would have to waive his 
commission. Plaintiff admitted that he agreed to waive his commission 
if defendant lost money on the contract, and also testified that he was 
forced to accept the waiver by defendant. After plaintiff left defendant’s 
employment he wrote two letters claiming commissions on another con- 
tract, but containing no claim for the one in question. Held, that the 
evidence was sufficient to show an unconditional waiver. 2. Since the 
waiver was unconditional, the exclusion of evidence as to the amount 
lost under contract, and the nonproduction of the defendant’s books to 
show that the latter had sustained a loss, was not objectionable. 3. 
Where the evidence showed that plaintiff disobeyed instructions not to 
accept a contract for less than a certain price, and the contract was taken 
with the understanding that he waive his commission, and where his 
waiver of his commission was part of the agreement whereby another 
contract should be accepted at a certain price, such waiver is not void for 
want of consideration. 4. Defendant’s manager testified that, all bids 
being rejected for a piece of work, plaintiff was sent to take measure- 
ments and drawings necessary to go in with a new bid, and that he had no 
other connection with the transaction. Plaintiff testified that he was 
present at a meeting between defendant’s manager and the person from 
whom the contract was sought, and assisted in presenting defendant’s 
claims, and that it was at his suggestion that a change in the specifications 
was made. An unsigned contract of employment between plaintiff and 
defendant provided that plaintiff was to receive a salary for his services, 
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and, in addition, a commission on sales directly secured by him. He 
testified that the agreement stated the conditions of his employment, but 
that the understanding was that he was to receive a commission on all 
sales he was instrumental in bringing to a conclusion. Held, that he was 
entitled to commissions only on sales directly made by him, and hence he 
could not recover a commission for the sale in question, it not being of 
that character. Flack v. Condict. (Mr. Frank E. Bradner for plaintiff. 
Messrs. McGee & Bedie for defendant). Argued before Depue, C. J., 
and Dixon, Collins and Hendrickson, JJ. Opinion by DEPUE, C. J., 
June 10, 1901. 


Municipal corporations—Employees.—1. There is no implied power 
in a municipal corporation to employ persons to do work outside of duties 
germane to the city government. 2. The charter of the City of Cape 
May authorizes the city council to appoint, besides the officers named in 
the charter, “such other and all subordinate officers of the said city as 
may, in the opinion of the city council, be necessary for the better order- 
ing and governing the said city, for the preservation of its health, or for 
the convenience, safety and advantage of commerce and trade.” The 
city charter also provides that ‘the city council shall have power to make 
and establish such ordinances, regulations, rules and by-laws * * * 
as they may deem necessary and proper * * * for the prosperity of 
the said city and its inhabitants, and the same to alter, modify -and 
repeal.” Held, that neither of these clauses of the city charter authorizes 
the appointment by the city council of an officer “to properly represent 
the city in an advertising or general way * * * asa resort, before 
the people at large.” State (Potts, Prosecutor) v. City of Cape May. 
(Mr. J. Spicer Leaming for prosecutors. Mr. James M. E. Hildreth for 
defendant, City of Cape May. Mr. Horace F. Nixon for defendant, 
Lemuel E. Miller). Argued before Gummere and Fort, JJ. Opinion by 
FORT, J., June 11, 1901. 


Municipal corporations—Obligation—Appropriation— Bonds—Con- 
tracts.—1. It must be taken to be settled in this court that a contract by 
a municipality to incur an obligation or indebtedness in excess of existing 
appropriations for the purpose for which the contract is made is illegal. 
2. The right to “repave” is not embraced within the authority in a city 
charter to “repair” streets. 3. The act of May 13, 1884 (Laws 1884, p. 
$41), authorizing cities to repave streets, expressly limits such improve- 
ments to such as shall be made “at the general expense.” To authorize 
a municipality to do work under that statute, it must appear that an 
appropriation existed, raised or authorized to be raised, for the improve- 
ment of streets, within the power conferred by the act. 4. Under the 
act approved March 2, 1898 (Laws 1898, p. 43), which is relied upon in 
this case, the proceeds of the bonds which are authorized to be issued to 
raise a fund from which the cost and expenses of the repaving must be 
paid must be in hand before the council can “decide to repave out of said 
fund.” 5. The contract brought up cannot be sustained under the city 
charter of Trenton, or any general statute relating to repaving of streets, 
and is therefore void. Hurley v. Inhabitants of City of Trenton. (Mr. 
James J. Cahill and Mr. John H. Backes for prosecutor. Mr. George 
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W. Macpherson and Mr. John Rellstab for defendants). Argued before 
Gummere and Fort, JJ. Opinion by FORT, J., June 25, 1901. 


New trial—Rule to show cause—Remarks of counsel.—1. A rule to 
show cause would be futile in a case in which it is evident that, on the 
return of the rule, a second verdict would not be set aside. 2. Improper 
remarks by counsel in addressing a jury may be cause for setting aside a 
verdict; but where it appears that at the time they were made the counsel 
was rebuked by the court, and withdrew the same in the presence of the 
jury, and that the court, in its charge, cautioned the jury with respect 
thereto, they are not a ground for reversal. 3. This is clearly the case 
where, from the fairness of the verdict, it is evident that the remarks were 
harmless, and the jury not prejudiced thereby. Christensen v. Lambert. 
(Mr. P. H. Gilhooly for plaintiff. Mr. Craig A. Marsh for defendant). 
Argued before Van Syckel, Fort and Garretson, JJ. Opinion by FORT, 
J., July 6, 1901. 


Certiorari—Action of military authorities.—Certiorari does not lie to 
review the action of a military commander in dropping a member from 
his company, where neither the personal liberty nor property of the mem- 
ber was involved; the remedy being an appeal to the military tribunals. 
In re Powers. (Messrs. Beasley & Walker for prosecutor. Mr. B. B. 
Hutchinson for respondent). Argued before Van Syckel and Fort, JJ. 
Opinion by VAN SYCKEL, J., July 15, 1901. 


City contracts—Award-—Pavements—Rejection of bids——1. In 
awarding city contracts, where there are no arbitrary statutory regula- 
tions, a city council has a large measure of discretion. In reviewing 
such action the courts will only inquire into the good faith and honesty 
of its exercise. 2. In the absence of fraud or palpable abuse of discre- 
tion on the part of the municipal authorities in the exercise of the power 
granted by the legislature, the only question for judicial cognizance is 
whether there has been ary violation of legal principles or neglect of pre- 
scribed formalities in entering into the engagement which is the subject 
of the controversy. 3. It is the right of a municipal body to select and 
have such quality of material for use in pavements as they, in the honest 
exercise of the discretion vested in them, may require. 4. The council 
could, under the specifications, reject any bid, and they had an absolute 
discretion to so do, if the equality of the materials proposed to be used by 
a bidder were not, in their opinion, under his admissions, or under the 
proofs, up to the standard required. State (Ryan, Prosecutor) v. Mayor, 
Etc., of City of Paterson. (Mr. William B. Gourley for prosecutor. Mr. 
Michael Dunn for defendants). Argued before Van Syckel, Fort and 
Garretson, JJ. Opinion by FORT, J., July 2, 1901. 


Municipal corporations—-Permission to construct street railway— 
Consent of property owners.—-1. Where an ordinance authorizing a street 
railway company to construct its road was passed October 29, 1900, and 
accepted by the company November 8, 1900, and on March 4, 1901, was 
amended, which amendment was accepted some time between the 1st and 
15th of April, 1901, and the company had not commenced the construc- 
tion of the road, a writ of certiorari to review the proceedings attending 
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the passage of the ordinance granted April 29, 1901, was not barred by 
laches. 2. Under P. L. 1896, p. 330, requiring the consent of the owners 
of property abutting on the street on which a railway is to be built, which 
consent “shall be executed and acknowledged as are deeds entitled to be 
recorded,” a written consent of an abutting property owner not 
acknowledged is insufficient, and the ordinance granting the right to 
construct a street railway based on such consent is invalid. 3. Where a 
will devised the estate to testator’s widow for her use during life, and at 
her death to testator’s children in fee, such property to be sold by the 
executors, the consent of the executors, during the lifetime of the 
testator’s widow, to the construction of a street railway past property 
belonging to the estate was void, under P, L. 1896, p. 330, requiring 
the consent of executors then holding the legal title or then having 
power of sale. 4. The consent of one of four tenants in common 
to the construction of a street, railway on the street passing the 
common property is not sufficient; P. L. 1896, p. 330, requiring 
that the abutting owners shall consent. Orton v. Borough of 
Metuchen. (Mr. Alan H. Strong for prosecutors. Mr. George S. Silzer 
and Mr. Richard V. Lindabury for defendant, Borough of Metuchen. 
Mr. Charles L. Corbin for defendant, Raritan Traction Company). 
Argued before Van Syckel, Fort and Garretson, JJ. PER CURIAM, 
July 15, 1901. 

Impeachment of witness—Contradiction.—1. A party offering a wit- 
ness will not be permitted afterwards to impeach the character of the 
witness for truth and veracity, or to impugn his credibility, by general 
evidence tending to show him to be unworthy of belief. 2. But this rule 
does not preclude the party from proving the truth of any particular fact 
by any other competent testimony in direct contradiction to what such 
witness may have testified. Ingersoll v. English. (Mr. Clarence Linn 
for plaintiff. Mr. E. A. Higbee and Messrs. Thompson & Cole for 
defendant). Argued before Depue, C. J., and Hendrickson, Dixon and 
Collins, JJ. Opinion by HENDRICKSON, J., July 20, 1901. 


Sewers—Assessments for benefits—By virtue of the provisions of 
the act of 1895, concerning the making and collecting of assessments for 
benefits conferred by the construction of sewers and drains, when the 
benefit to property accruing from the construction of a trunk sewer is 
prospective only, depending upon the construction of another and con- 
necting sewer or drain, not yet built, the assessment upon such property 
is to be made at the same time, and together with that made upon prop- 
erty presently benefited thereby, but the lien of such assessment does not 
come into existence until the connecting sewer or drain is built. State 
(Seaman, Prosecutor) v. City of Camden. (Mr. John W. Wescott for 
prosecutor. Mr. H. M. Snyder, jr., for defendant). Argued before 
Gummere and Fort, JJ. Opinion by GUMMERE, J., August 9, 1901. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstract of Recent Opinion). 


Municipal corporations—Statutes—Constitutional law—Elections— 
Officers.—1. Act March 22, 1901 (P. L., p. 408), entitled “An act to estab- 
lish an excise department in cities of the first class,” is not in violation of 
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the constitutional provision prohibiting private, local and special laws, 
since a classification on the basis of population in statutes relating to the 
machinery and powers of municipal government is legitimate where 
population bears, as it does in this instance, a reasonable relation to the 
necessities and proprieties of the municipal government. 2. Act March 
22,1901 (P. L., p. 408), entitled “An act to establish an excise department 
in cities of the first class,” does not infringe on Const., Art. 4, Sec. 7, Par. 
2, which interdicts special laws regulating the internal affairs of towns and 
counties. 3. Act March 22, 1901 (P. L., p. 408), entitled “An act to 
establish an excise department in cities of the first class,” provides that 
the board of excise commissioners shall consist of four members; that at 
the first election two shall be elected for one year and two for two years; 
that each political party shali nominate a candidate for each term; and 
that no ballot shall contain the name of more than one candidate for each 
term; and that at each subsequent annual election two members shall be 
elected for a term of two years, but no ballot shall contain the name of 
more than one candidate. Held, that such provision violates Const., Art. 
2, Sec. 1, which declares that every voter shall be entitled to vote for all 
officers that now are, or hereafter may be, elective by the people, since the 
law permits each voter to vote for only one-half the members of the board 
to be elected at each election. 4. The members of the excise board 
created by Act March 22, 1901 (P. L., p. 408), entitled “An act to estab- 
lish an excise department in cities of the first class,” are officers, since 
they are to be elected “as other municipal officers,” to perform important 
public duties, for a fixed term, at an annual salary, and required to take 
an official oath. 5. Act March 22, 1901 (P. L., p. 408), entitled “An act 
to establish an excise department in cities of the first class,” provides 
that such department shall consist of a beard, to be elected in the manner 
specified in the act. Held, that the prescribed manner of electing the 
members of the board being unconstitutional, the whole act must fall, 
since the board cannot be filled in any other manner, and without such 
board the act would be inoperative. 6. Where, by certiorari, a resolution 
of acity council, which would be valid but for a certain act of the legisla- 
ture with which the resolution conflicts, is brought before the court for 
review, the court may determine whether such legislative act is valid or 
inoperative, because in conflict with the constitution. McArdle v. Mayor, 
Ete., of City of Jersey City. (Mr. John W. Queen and Mr. Allan L. 
McDermott for plaintiffs in error. Mr. Walter L. McDermott and 
Messrs. Vredenburgh, Wall & Van Winkle for defendants in error). 
Opinion by DEPUE, C. J., July 31, 1901. 


NEW JERSEY COURT OF CHANCERY. 





(Abstreets of Recent Opinions). 


Partition—Commissioners—Evidence.—1. The fact that commis- 
sioners in partition were not sworn before the vice chancellor, who 
appointed them, but before a master in chancery, the order directing the 
commissioners to be sworn not requiring them to qualify before such 
vice chancellor, is not ground for quashing such commissioners’ report, 
though the vice chancellor may have directed that they be sworn in 
before him, in a conversation with counsel. 2. Where an order of a vice 
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chancellor directing commissioners in partition to be sworn is silent as to 
who should swear them, the fact that a party remonstrated at the time 
the commissioners were sworn in, because not sworn in as the vice 
chancellor directed in a conversation with counsel, is not ground for 
rejecting the commissioners’ report. 3%. A commissioner appointed to 
partition land expressed a wish that, because of the hard feeling between 
the parties, they should not attend a meeting of the commissioners, but 
did not bar their counsel, and in fact admitted the right of the parties to 
be present. There was nothing to show that because of absence from 
the meeting the parties were put to any disadvantage. Held, that the 
fact that one party remained away from the meeting, believing himself 
to be barred, was not ground for quashing the commissioners’ report. 
4. In partition the commissioners declared that no one but the parties, 
their counsel and their drivers should accompany them in inspecting the 
land. Complainant’s counsel casually invited a friend to act as driver, 
but nothing was shown to indicate that such friend interfered with the 
commissioners or did anything but drive the team. Held, that an 
objection to confirming the commissioners’ report because of partiality 
shown such counsel was untenable. 5. In proceedings to partition 
fourteen thousand acres of land, of which defendant owned four-fifths, a 
division making a railroad running through the land the dividing line, 
and giving complainant a portion which contained neither improved land 
nor buildings, and giving defendant the mansion house, tenement houses 
and other improvements lying next to a village, and connected with the 
state road, will not be set aside, where the proportionate interests of the 
parties were duly maintained, and no inadequacy or excess of value was 
shown. 6. In proceeding to quash the report of commissioners 
appointed to partition land, on the ground of inequality, testimony of 
witnesses having little acquaintance with the land, who were specially 
taken to view it by a party or counsel for the purpose of making an 
estimate to impugn the fairness of the shares assigned, will not be 
accorded the weight given to that of witnesses resident in the locality. 
MecMullin v. Doughty. (Mr. John D. McMuliin for complainants. Mr. 
H. A. Drake for defendant, Sarah N. Doughty. Mr. William M. 
Clevenger for commissioners and Mr. Frank Middleton, surveyor). 
Opinion by GREY, V. C., July 10, 1901. 


Mortgages—Forged receipts—Evidence.—Complainant purchased 
certain lots, taking title in his name, and executing deeds to defendant, 
who paid the price. Defendant did not record his deeds until the con- 
troversy arose. Complainant claimed that he furnished defendant most 
of the money paid for the lots, but borrowed the balance in each instance 
of defendant, and gave the deeds to him as security for such loans, which 
had since been paid. Defendant denied receiving any of the purchase 
money from complainant, and claimed that complainant was to attend 
the business of purchasing and retailing the lots and collecting rents for 
a share of the profits. Defendant kept full account of all his transactions, 
and clearly explained all transactions between them. His books con- 
tained no entries of the disputed sums complainant claimed to have paid 
him. Complainant’s testimony was conflicting as to a number of minor 
items. He could not account satisfactorily for having the money he 
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claimed to have paid; said he took receipts in each instance, but when he 
received the deeds he delivered the receipts, except one, back to the 
defendant, who destroyed them, stating that the deeds were receipts 
enough. Complainant kept no account except pocket memorandum 
books, in which the alleged payments were entered in proper sequence 
with other transactions. He also preduced receipts and bills claimed to 
have been received from defendant, and bearing his apparent signature, 
for payments, and containing charges, which conflicted with defendant’s 
claim, and were not on defendant’s books, and could have been made 
only on the supposition that defendant recognized complainant as owner 
of the lots. Defendant declared these receipts and bills forgeries, but the 
signatures thereto could not be distinguished from his genuine signature. 
The papers were all typewritten, except the signatures, and the disputed 
papers all possessed certain peculiarities of defective letters, faulty align- 
ment and mistakes in spelling, not shown by any other writing claimed 
to have come from defendant’s office, and were on paper of a kind which 
defendant and his typewriter testified had never been used in his office. 
Held, that such receipts and bills were forgeries, and that complainant 
should not recover. Levy v. Rust. (Mr. Michael Dunn and Mr. W. W. 
Watson for complainant. Mr. Eugene Stevenson for defendant). 
Opinion by PITNEY, V. C., June 29, 1901. 
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(Abstracts of Recent Opinions). 


Administration—Sale of decedent’s !and—Approval.—1. Upon an 
application to an Orphans’ court by an administrator cum testamento 
annexo for the approval of a sale of testator’s lands, made by him under 
the provisions of the ‘Supplement to an act, entitled “An act concerning 
executors and the administration of intestates’ estates’ (Revision), 
approved March 27, 1874, regulating the sale of lands by administrators 
with the will annexed and defining their power,’ which supplement was 
approved April 6, 1888 (2 Gen. St., p. 1,429), the court may not consider 
or adjudicate upon a claim that the lands descended to testator’s heirs at 
law, or were specifically devised by his will, and were not within the 
power of sale conferred by the will. 2. But the administrator applying 
for approval of his sale of testator’s lands must establish by proof his 
right to act as administrator cum testamento annexo in this state in order 
to give jurisdiction to the Orphans’ court. 3. There being no original 
jurisdiction in the Prerogative court to approve such sales by administra- 
tors, additional proofs in this court are not admissible, and an appeal from 
the order of the Orphans’ court must be decided upon the evidence before 
that court. 4. When the fair value of the land may be affected by adverse 
claims of title, there should be sufficient proof of the nature and extent of 
such claims to enable the Orphans’ court to determine whether the sale 
has been made at a fair price therefor. In re Devine. (Mr. G. A. Bour- 
geois for appellants. Mr. George A. Vroom and Mr, David J. Pancoast 
for respondent). Opinion by MAGIE, Ordinary, May 14, 1901. 
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ADMISSIONS TO N. J. BAR. 


At the June term of the Supreme 
court the following attorneys and 
counsellors were admitted: 

ATTORNEYS. 

Messrs. William P. Hurley, 
Robert J. Holland, Philip William 
Grece, Louis Edward Herrmann, 
jr., Elmer Ewing Green, jr., Wil- 
liam R. Rogers, Albert W. Harris, 
Addison P. Rosenkrans, Jacob Van 
Derblock, William Prout, Marcus 
Higginbothem, jr., Garret Van 
Cleve, Everett P. Van Mater, Wil- 
liam A. Sumner, James Maybury, 





den; Enoch A. Higbee, Atlantic 
City; William Nelson Runyon, 
Plainfield; Alfred B. Van Liew, 
Newark. 

STATE NOTES. 


On September 2 the firm of Ap- 
plegate & Hope, of Red Bank, was 
dissolved, and the new firm of John 
S. Applegate & Son was formed. 

Judge Charles E. Hendrickson 
will spend the winter in Atlantic 
City. , 





| SOME RECENT BANKRUPTCY DE- 


CISIONS. 


jr., Francis Child, jr., David T. | In another notable case the Su- 
Howell, Ernest Redfield, Lyman /preme court has decided that 


M. Smith, Frederic R. Brace, jr., | neither alimony in arrears at the 


William D. Kelly, George W. 
Rurode, Francis A. Nott, jr., Hugh 
Coyle, jr., George W. Hagney, 
Frederick Sutton Taggart, Ger- 
trude Stone, Harry C. Kramer, 
Walter McGonigle, Horace F. Sut- 
ton, John W. Ivins, Joseph Coult, 
jr., John W. Steward, Frank Tran- 
sue, Louis J. Beers, Frank W. 
3radley, Edward WH. Conover, 
Henry L. Butler, Alfred N. Dal- 
rymple, Joseph P. Lakeman, Au- 
gust Streitwolf, jr., Harry H. Barth- 
man, Fred B. Biles, Townsend 
Godfrey, Siegfried Marcuse, Au- 
gust Ziegener, jr., Adolph J. H. 
Peters. 
COUNSELLORS. 
Mary E. Alward, Elizabeth; 
drick, Jersey City; George A. 
Douglas, Newark; George G. 
Runyon, Morristown; John P. 
Manning, Newark; Clifford K. 
Read, Hackensack; G. W. V. Moy, 
Plainfield; Huston Dixon, Trenton; 
Mahlon V. Booskirk, Camden; T. 
G. Hilliard, Salem; Henry C. 
Kees, Newark; Peter J. McGinnis, 
Paterson; William C. French, Cam- 


time of the adjudication in bank- 
ruptcy nor alimony accruing there- 


_after is provable in bankruptcy or 


barred by a discharge. Audubon v. 


, Shufelt, 5 Am. B. R. 829. 


In the case of Russell & Birkett, 


, reported 5 Am. B. R. 608, it was 


held that when a person makes a 


_ statement to a mercantile agent he 
| makes it for the purpose of having 
'the statement transmitted to the 
| subscribers of such agency, and as 
| to any person to whom the state- 
_ment is transmitted by the mercan- 
| tile agency and who becomes a 
| creditor upon the faith of it, such 
| statement has precisely the same ef- 
| fect as though it had been made in 
| person by the debtor to the creditor 
Frank Koch, Arlington; C. C. Hen- 


and relied upon by the latter. 
Again in the Supreme court of 


| the United States it has been held 


that a general assignment for the 


benefit of creditors does not con- 
| stitute the assignee an assignee for 
| value, but simply makes him an 
_agent for the debtor for the distri- 


bution of the proceeds of the prop- 
erty among the latter’s creditors, 
and such assignee does not hold 
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under any claim of right in himself. 
Bryan v. Bernheimer, 5 Am. B. R. 
623. 

In the U. S. Court of Appeals for 
the Third Circuit (Duncan vy. Lan- 
dis, 5 Am. B. R. 649), it was re- 
cently held that Section 3 (3) of the 
bankruptcy law does not mean the 
mere obtaining by a creditor of a 
preference by judicial proceedings 
apart from any exercise of the will 
or action of the debtor; the words 
“suffer and permit,” while they do 
not necessarily connote strong af- 
firmative action, do involve such an 
exercise of the will as affects re- 
sults. In order to constitute an act 
of bankruptcy, there must be some 
such act on the part of the debtor, 
either by way of active procurance 
or voluntary acquiescence, arising 
from connivance, co-operation or 
participation. 

Another recent decision of the 
Supreme court is Wall v. Cox, 5 
Am. B. R. 727, deciding that a dis- 
trict court has no jurisdiction, ex- 
cept by consent of defendants, in a 
bill in equity filed by a trustee in 
bankruptcy in such court in which 
bankruptcy proceedings are pend- 
ing against persons to whom the 
bankrupts before the petition in 
bankruptcy had made a sale and 
conveyance of the property which 
the plaintiff sought to set aside as 
fraudulent against creditors, but 
which defendants asserted to have 
made in good faith and to have 
vested title in them, although such 
transfer was itself the act of bank- 
ruptcy. 

A TANGLED ATTACHMENT. 


A constable not far from Clarks- 
burg, and well known to all was 
called upon to serve an attachment 
on a handsome young widow, had 
the following experience: “Madam, 
I have an attachment for you,” he 
said. 
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She blushed and said: “The at- 
tachment is reciprocated.” 

The officer stammered: “You 
misunderstand; you must proceed 
to court.” 

To this the woman replied: “It is 
not leap year, and I would rather 
you would do the courting.” 

“Madam,” said the constable, a 
little angry, “this is no time for 
trifling, the ’squire is waiting.” 

“Oh, I prefer a minister,” she 
said, “a ’squire married me the first 
time, and I had bad luck.” The 
constable’s friends want to know 
when he intends to serve the attach- 
ment. 


Among the curiosities of Ameri- 
can administration, it is reported, a 
case is recorded of a young German 
whose betrothed had amassed 
sufficient money in America to pay 
for his ticket from Hamburg. He 


| was detained on his arrival by the 
_immigration authorities, who were 


of opinion that the importation of a 
husband was a distinct infraction 
of the alien contract labor law. 





OBITUARIES. 


MK. THOMAS KAYS. 

Mr. Thomas Kays died at his 
home in Newton after a brief ill- 
ness, on Saturday, August 24, in 
his seventy-second year. He was 
born at Lafayette, this state, on 
October 15, 1820. At an early age 
he learned the trade of machinist, 
and in 1852 formed a partnership 
with Dr. Franklin Smith for carry- 
ing on a foundry, machine and 


_ milling business at Lafayette. In 


1859 Mr. Kays disposed of his por- 


_tion of the business to his partner 


and began the study of law under 


_ Andrew J. Rogers, and later Hon. 
_ Martin Ryerson, and was admitted 


to the Bar at the February term, 
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1863. On his admission he formed 
a partnership with Mr. Andrew J. 
Rogers, at Newton, which con- 
tinued until Mr. Roger’s removal 
to New York City, in 1867. 


his practice at Newton alone. 
wife. survives him. The 
took place on August 27, and was 
attended by many members of the 


Sussex Bar and various local or- | 


ganizations. 


The “Sussex Register’’says, con- 


cerning Mr. Kays: “Few men pos- 
sessed better business qualifica- 
tions, and he was successful in 


many of his enterprises, despite all | 


opposition. He was self-reliant, a 
rapid and logical thinker, and by 


an energy that knew no such word | 


as fail, he usually succeeded in 
gaining his objective. He was 
systematic in whatever he under- 


took, and obstacles seemed only to | 


make him more determined to con- 
quer. Thoroughness was a basic 
principle of his nature, and what- 
ever he did or had done was in the 
best manner possible. * * * * 


The town of Newton has reason to | 


feel proud of his career as a citizen 
and as a professional man. His 
aid and counsel were factors in its 
growth and in the improvements 
that have been made. 
fearless, with decided views, he still 


had a faculty of harmonizing con- | 
flicting interests, and many prob- | 
lems that involved the town’s pros- | 


perity were worked out through his 


wise counsel, and the fact that he | 
was regarded as strictly honorable | 
in his dealings with his fellowmen. | 
In his death the town sustains a | 


serious loss.” 
MR. ROBERT E. STEPHANY. 


The death of Mr. Robert E. 


Stephany, of Atlantic City, oc- | 
curred at his home on the second | 


of September, death resulting from 
typhoid fever. Mr. Stephany was 
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Since | 
that time Mr. Kays has carried on | 
His | 
funeral | 


Bold and | 
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only twenty-nine years old, and 
was one of the most promising 
young lawyers in Atlantic City. 
He was born at Egg Harbor City 
on October 6, 1872, and graduated 
from the public schools of that city 
in 1887. He removed to Atlantic 
City with his parents and entered 
the law office of his father, August 
Stephany, as a student. He was 
admitted to the Bar as an attorney 
in November, 1894, and as a coun- 
sellor in November, 1897. He be- 
came associated with his father on 
January 1, 1895, under the firm 
name of A. Stephany & Son, the 
firm existing until the senior mem- 
ber died. He was elected Record- 
er at the Spring election last year 
and has filled the position with 
credit to himself and the city. 

Mr. Stephany was also President 
of the Morris Guards and extreme- 
ly popular with the members of that 
organization, he having taken a 
great interest in its welfare. At 
one time he held the rank of First 
Lieutenant in the company and 
manifested a keen interest in mili- 
tary life. He was also director of 
the Amateur orchestra, and a 
musician of considerable local re- 
nown. 

In his death Atlantic City loses a 
valuable citizen. 

NEW BOOKS. 

The West Publishing Company, 
of St. Paul, are about to publish 
two new text books in the Horn- 
book Series, which will be ready 
about the middle of September. 
The one is compiled by James W. 
Eaton, the editor of the third edi- 
tion of Collier on Bankruptcy, etc., 
and who has recently died, and is 
a work on Equity Jurisprudence. 
The second book, by Mr. Robert 
M. Hughes, of the Virginia Bar, is 
upon Admiralty Law. 





